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H 4522.1

HOUSE BI LL 3052

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives L. Thomas, Smith, Melke, Gant, DeBolt, Dyer,
Hi ckel, Sullivan and Robertson

Read first tinme 01/28/98. Referred to Commttee on Financial
I nstitutions & | nsurance.

AN ACT Relating to self-audits by insurers; and adding a new
section to chapter 48.01 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 48.01 RCW
to read as foll ows:

(1) To encourage insurers both to conduct voluntary internal audits
of their conpliance progranms and nmanagenent systens and to assess and
i nprove conpliance with state and federal statutes, rules, and orders,
an insurance conpliance self-evaluative privilege is recognized to
protect the confidentiality of comrunications relating to voluntary
internal conpliance audits. The |egislature hereby finds and decl ares
that protection of insurance consuners is enhanced by insurers’
voluntary conpliance with this state’s insurance and other |aws and
that the public will benefit fromincentives to identify and renedy
i nsurance and other conpliance issues. It is further declared that
limted expansion of the protection against disclosure will encourage
voluntary conpliance and i nprove insurance market conduct quality and
that the voluntary provisions of this section wll not inhibit the
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exercise of the regulatory authority by those entrusted with protecting
i Nsurance CONSUIErs.

(2)(a) An insurance conpliance self-evaluative audit docunent is
privileged information and is not adm ssible as evidence in any | egal
actionin any civil, crimnal, or admnistrative proceedi ng, except as
provided in subsections (3) and (4) of this section. Docunent s,
comuni cations, data, reports, or other information created as a result
of a claiminvolving personal injury made agai nst an insurance policy
are not insurance conpliance self-evaluative audit docunments and are
adm ssible as evidence in civil proceedings as otherw se provided by
applicable rules of evidence or civil procedure, subject to any
applicable statutory or common | aw privil ege, including but not limted
to the work product doctrine, the attorney-client privilege, or the
subsequent renedi al neasures excl usion.

(b) If any insurer perfornms or directs the performance of an
i nsurance conpliance audit, an officer or enployee involved with the
i nsurance conpliance audit, or any consultant who is hired for the
purpose of performng the insurance conpliance audit, may not be
examned in any civil, crimnal, or admnistrative proceeding as to the
i nsurance conpliance audit or any i nsurance conpliance sel f-evaluative
audit docunent, as defined in this section. This subsection (2)(b)
does not apply if the privilege set forth in (2)(a) of this subsection
i s determ ned under subsection (3) or (4) of this section not to apply.

(c) An insurer may voluntarily submt, in connection wth
exam nat i ons conduct ed under chapter 48. 03 RCW an i nsurance conpli ance
self-evaluative audit document to the comm ssioner, or his or her
desi gnee, as a confidential docunent without waiving the privil ege set
forth inthis sectionto which the insurer would otherwi se be entitl ed.
However, any provisions permtting the conmssioner to nake
confidential docunments public and to provide access to the nationa
associ ation of insurance conm ssioners does not apply to a voluntarily
subm tted i nsurance conpliance self-evaluative audit docunent. This
subsection does not grant the conm ssioner any authority to conpel an
insurer to disclose involuntarily or otherw se provide an insurance
conpliance self-evaluative audit docunent.

(3)(a) The privilege set forth in subsection (2) of this section
does not apply to the extent that it is expressly waived by the insurer
that prepared or caused to be prepared the insurance conpliance self-
eval uative audit docunent.
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(b) Inacivil or adm nistrative proceeding, a court of record nmay,
after an in canmera review, require disclosure of material for which the
privilege set forth in subsection (2) of this section is asserted, if
the court determ nes one of the follow ng:

(1) The privilege is asserted for a fraudul ent purpose;

(1i) The material is not subject to the privilege; or

(ti1) BEvenif subject to the privilege, the materi al shows evi dence
of nonconpliance with state and federal statutes, rules, and orders and
the insurer failed to undertake reasonable corrective action or
elimnate the nonconpliance within a reasonable tine.

(c) In a crimnal proceeding, a court of record may, after an in
canera review, require disclosure of material for which the privilege
described in subsection (2) of this section is asserted, if the court
determ nes one of the follow ng:

(1) The privilege is asserted for a fraudul ent purpose;

(1i) The material is not subject to the privilege;

(ti1) BEvenif subject to the privilege, the materi al shows evi dence
of nonconpliance with state and federal statutes, rules, and orders and
the insurer failed to undertake reasonable corrective action or
el i m nate such nonconpliance within a reasonable tine; or

(tv) The material contains evidence relevant to comm ssion of a
crimnal offense under this title, and all of the follow ng factors are
present:

(A) The comm ssioner or attorney general has a conpelling need for
the information;

(B) The information is not otherw se avail able; and

(© The commi ssioner or attorney general is unable to obtain the
substantial equivalent of the information by any neans w thout
i ncurring unreasonabl e cost and del ay.

(4)(a) Wthin thirty days after the conm ssioner or attorney
general nmakes a witten request by certified mail for disclosure of an
i nsurance conpliance self-evaluative audit docunent under this
subsection, the insurer that prepared or caused the docunent to be
prepared may file with the appropriate court a petition requesting an
in canera hearing on whether the insurance conpliance self-evaluative
audit docunent or portions of the docunent are privileged under this
section or subject to disclosure. The court has jurisdiction over a
petition filed by an insurer under this subsection requesting an in
canera hearing on whether the insurance conpliance self-evaluative
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audi t docunent or portions of the docunent are privileged or subject to
di scl osure. Failure by the insurer to file a petition waives the
privil ege.

(b) An insurer asserting the insurance conpliance self-evaluative
privilege in response to a request for disclosure under this subsection
shall include in its request for an in canmera hearing all of the
information set forth in (e) of this subsection

(c) Upon the filing of a petition under this subsection, the court
shall issue an order scheduling, within forty-five days after the
filing of the petition, an in canera hearing to determ ne whether the
i nsurance conpl i ance sel f-evaluative audit docunment or portions of the
docunent are privileged under this section or subject to disclosure.

(d) The court, after an in canera review, may require disclosure of
material for which the privilege in subsection (2) of this sectionis
asserted if the court determ nes, based uponits in canera review, that
any one of the conditions set forth in subsection (3)(b)(i) through
(ti1) i1s applicable as to a civil or adm nistrative proceeding or that
any one of the conditions set forth in subsection (3)(c)(i) through
(iv) is applicable as to a crimnal proceeding. Upon maki ng such a
determnation, the court may only conpel the disclosure of those
portions of an insurance conpliance self-evaluative audit docunent
relevant to issues in dispute in the underlying proceeding. Any
conpel I ed di sclosure will not be considered to be a public docunent or
be deenmed to be a waiver of the privilege for any other civil,
crimnal, or admnistrative proceeding. A party unsuccessfully
opposi ng disclosure may apply to the court for an appropriate order
protecting the docunent from further disclosure.

(e) An insurer asserting the insurance conpliance self-evaluative
privilege in response to a request for disclosure under this subsection
(4) shall provide to the conm ssioner or attorney general, as the case
may be, at the tinme of filing any objection to the disclosure, all of
the foll ow ng information:

(i) The date of the insurance conpliance self-evaluative audit
docunent ;

(1i) The identity of the entity conducting the audit;

(1i1) The general nature of the activities covered by the insurance
conpliance audit; and
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(itv) An identification of the portions of the insurance conpliance
self-evaluative audit docunent for which the privilege is being
assert ed.

(5 (a) An insurer asserting the insurance conpliance self-
eval uative privilege set forth in subsection (2) of this section has
t he burden of denonstrating the applicability of the privilege. Once
an insurer has established the applicability of the privilege, a party
seeki ng di scl osure under subsection (3)(b)(i) or (iii) of this section
has the burden of proving that the privilege is asserted for a
fraudul ent purpose or that the insurer failed to undertake reasonabl e
corrective action or elimnate the nonconpliance within a reasonabl e
time. The comm ssioner or attorney general seeking disclosure under
subsection (3)(c) of this section has the burden of proving the
el ements set forth in subsection (3)(c) of this section

(b) The parties may at any tinme stipulate in proceedi ngs under
subsection (3) or (4) of this section to entry of an order directing
that specific information contained in an insurance conpliance self-
eval uative audit docunment is or is not subject to the privilege
provi ded under subsection (2) of this section.

(6) The privilege set forth in subsection (4) of this section shal
not extend to any of the foll ow ng:

(a) Docunents, conmmunications, data, reports, or other information
required to be col |l ected, devel oped, mai ntai ned, reported, or otherw se
made avail able to a regul atory agency pursuant to this title, or other
federal or state law, rule, or order

(b) Information obtained by observation or nonitoring by any
regul atory agency; or

(c) Information obtained froma source i ndependent of the insurance
conpliance audit.

(7) As used in this section:

(a) "lnsurance conpliance audit" neans a voluntary, internal
eval uation, review, assessnent, or audit not otherw se expressly
required by law of an insurer or an activity regulated under this
title, or other state or federal |aw applicable to an insurer, or of
managenent systens related to the insurer or activity, that is designed
to identify and prevent nonconpliance and to inprove conpliance with
those statutes, rules, or orders. An insurance conpliance audit may be
conducted by the insurer, its enpl oyees, or by i ndependent contractors.
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(b) "Insurance conpliance self-evaluative audit docunent” mneans
docunents prepared as a result of or in connection with and not prior

to an insurance conpliance audit. An insurance conpliance self-
eval uative audit docunent may include a witten response to the
findings of an insurance conpliance audit. An insurance conpliance

sel f-eval uative audit docunent may include, but is not limted to, as
applicable, field notes and records of observations, findings,
opi ni ons, suggestions, conclusions, drafts, nenoranda, draw ngs,
phot ogr aphs, conput er-generated or el ectronically recorded i nformation,
phone records, maps, charts, graphs, and surveys, provided this
supporting information is collected or developed for the primry
purpose and in the course of an insurance conpliance audit. An
i nsurance conpliance self-evaluative audit docunent may al so include
any of the follow ng:

(i) An insurance conpliance audit report prepared by an auditor,
who may be an enployee of the insurer or an independent contractor
whi ch may include the scope of the audit, the information gained in the
audit, and conclusions and recomendations, wth exhibits and
appendi ces;

(1i) Menoranda and docunents analyzing portions or all of the
i nsurance conpliance audit report and  di scussing potenti al
i npl enentati on issues;

(tit) An inplenentation plan that addresses correcting past
nonconpl i ance, inproving current conpliance, and preventing future
nonconpl i ance; or

(tv) Analytic data generated in the course of conducting the
i nsurance conpliance audit.

(8) This section does not Iimt, waive, or abrogate the scope or
nature of any statutory or common |aw privilege including, but not
limted to, the work product doctrine, the attorney-client privilege,
or the subsequent renedi al neasures excl usion.

~-- END ---
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